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UPDATE: EXPUNGEMENT AND SEALING OF CRIMINAL
RECORDS

SUMMARY OF 2022 STUDY ACTIVITIES

In 2020, the Executive Committee of the Crime Commission directed staff to review
expungement in Virginia and criminal record relief in other states, with a focus on the automatic
sealing of criminal charges and convictions.! As a result of this study, legislation was enacted
during the 2021 Special Session | of the General Assembly to create an automatic process to seal
specific convictions, specific deferred dismissals,> and all non-convictions, as well as a petition-
based process to seal a wide variety of convictions and deferred dismissals.? Separate legislation
was also enacted during 2021 Special Session | that legalized the recreational possession of
marijuana and created automatic and petition-based expungement processes for certain
marijuana offenses.* In 2021, staff concluded that the expungement, sealing, and marijuana
expungement statutes in the Virginia Code contained significant variations, both technical and
substantive, that legislators may want to reconcile in order to ensure that the framework is
consistent, individuals have access to the processes, and post-criminal record relief protections

are uniform.®

During 2022, the Crime Commission formed a subcommittee for members to provide guidance
on drafting legislation to reconcile multiple outstanding issues related to expungement, sealing,
and marijuana expungement. Based on this guidance, staff consulted with Office of the Executive
Secretary of the Supreme Court of Virginia (OES), the Virginia State Police (VSP), and the Virginia
Court Clerks Association (VCCA) and drafted legislation to improve the technical components of
expungement, sealing, and marijuana expungement without reducing or expanding the
availability of these processes. The resulting legislation (SB 1402/HB 2400) was unanimously
endorsed by the Crime Commission, introduced during the 2023 Regular Session of the General
Assembly, passed both chambers unanimously, and signed into law by the Governor.® Despite
this new legislation, several policy matters still remain with the expungement and sealing

processes that could be addressed.
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PROGRESS ON THE IMPLEMENTATION OF THE NEW SEALING PROCESSES

The 2021 sealing legislation directs OES and VSP to submit an annual report to the Crime
Commission regarding their progress in implementing the automated systems needed to
exchange information for the sealing of criminal records.” Each of these agencies provided a

report and presented on their progress at the December 2022 Crime Commission meeting.

OES provided an overview of the Department of Judicial Information Technology’s (DJIT) project
for implementing a system which can handle the automated exchange of information. Although
OES and DJIT are still determining the project’s scope and complexity, the project is on schedule
for completion by the statutory deadline of July 1, 2025. OES contends that any substantive
changes to the sealing legislation will require additional funding for implementing a new system

and may potentially delay the project’s completion.?

VSP reported that it has made significant progress towards developing and implementing a new
system, the Criminal and Rap Back Information System (CRIS). VSP anticipates full
implementation of the CRIS by December 31, 2024.°

The 2021 sealing legislation also directs VCCA to submit an annual report to the Crime
Commission regarding the necessary staffing and technology costs for implementing the
provisions of the sealing legislation.'®© VCCA also presented at the December 2022 meeting and
stated that while circuit court clerks will need approximately $33 million for criminal record

sealing, such funding has not yet been authorized by the General Assembly.1*

2023 CRIME COMMISSION LEGISLATION
The Crime Commission met on January 10, 2023, to finalize its legislative package and
unanimously endorsed draft legislation to amend the expungement and sealing statutes in order

to better facilitate the implementation and programming of the new sealing processes.

Two identical bills were introduced during the 2023 Regular Session of the General Assembly —
HB 2400 (Delegate Charniele L. Herring)'? and SB 1402 (Senator Scott A. Surovell).!* The bills
passed both chambers unanimously and were signed into law by the Governor. The bills make

the following changes to Virginia’s expungement, sealing, and marijuana expungement laws:*
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Repeals the automatic and petition-based marijuana expungement statutes'®> and moves
the same eligible marijuana offenses into the automatic and petition-based sealing
statutes in order to clarify that these marijuana offenses will be sealed and not
expunged;®

Repeals statutes related to the sealing of marijuana offenses solely in the Virginia Central
Criminal Records Exchange (CCRE)Y’ and the automatic sealing of mistaken or misuse of
identity’® because these provisions are duplicative of existing law and may lead to
confusion regarding what is actually sealed;

Removes the offense of underage possession of alcohol'® from the automatic sealing
process and places it into the petition-based sealing process because this offense is no
longer included in the CCRE and therefore cannot be automatically sealed;?°

Requires the use of an electronic, name-based criminal history record search in lieu of the
currently used fingerprint-based search when an expungement petition or sealing
petition is filed;?!

Requires courts to send an “electronic notification” of a sealing order to VSP instead of
an “electronic order,” and directs courts to maintain a paper copy of the order under
seal;??

Permits the courts and Commonwealth’s Attorneys to access sealed records for purposes
of determining or challenging whether an offense was properly sealed;?3

Clarifies that a petition for sealing can only include offenses that stem from the same
occurrence so that multiple unrelated offenses cannot be sealed under the same
petition;?*

Allows a person to access their own expunged court and police records;?

Requires pleadings in expungement proceedings to be sealed in the same manner as
pleadings in sealing proceedings;?® and,

Ensures that the Crime Commission and the Joint Legislative Audit and Review

Commission (JLARC) can access sealed records for the purpose of conducting research.?’
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ADDITIONAL EXPUNGEMENT AND SEALING MATTERS TO CONSIDER

While the Crime Commission’s 2023 legislation provides significant clarity to expungement and

sealing, several issues remain unresolved. Legislators may want to address the following matters

before the sealing law takes effect in July 2025.

Establish a clear delineation between expungement and sealing in the Code and
regulations:

Provide a definition for expungement in the Virginia Code;?®
Clarify the effects of expungement;?° and,
Amend various statutes related to the regulations and the court case management

system to recognize the distinction between expunged and sealed records.3°

Align the petition-based expungement and petition-based sealing processes:

Ensure that the information required in an expungement petition and a sealing petition
is the same;3!

Determine a uniform method of delivering, mailing, or serving expungement and sealing
petitions on the Commonwealth’s Attorney;3?

Appoint counsel for indigent expungement petitioners (currently only authorized for
indigent sealing petitioners);3

Waive filing fees for indigent expungement petitioners (currently only authorized for
indigent sealing petitioners);3*

Determine whether court hearings on expungement petitions should be mandatory or
discretionary;®

Align the protections provided to individuals who have their records expunged to match
the sealing protections;3®

Provide expungement orders to business screening services (currently only sealing orders
are provided to business screening services);3” and,

Automate the expungement process after an expungement order is entered to match the

sealing process.3®
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Provide additional resources for the expungement and sealing processes:

Amend the Sealing Fee Fund to provide court-appointed counsel to indigent
expungement petitioners (currently only available for indigent sealing petitioners), and
provide sufficient funding to pay for court-appointed counsel in both expungement and
sealing proceedings;3°

Allocate sufficient resources for stakeholders to comply with the new sealing
requirements;* and,

Clarify how paper records should be handled to comply with the sealing process.

Other issues:

Increase public awareness of the expungement and sealing processes;*

Create a process to pre-screen individuals for expungement or sealing eligibility;
Establish a process for appointing counsel for indigent expungement and sealing
petitioners;*

Notify an individual when a conviction on their criminal history record has been
automatically sealed;

Determine whether general deferred dispositions (Virginia Code § 19.2-289.02) should be
eligible for expungement;*?

Clarify how sealed records affect the Sex Offender and Crimes Against Minors Registry;**
Determine whether to make possession of marijuana offenses under Virginia Code § 4.1-
1100 and marijuana-related paraphernalia offenses under Virginia Code § 54.1-3466
eligible for sealing;

Clarify how possession of marijuana records that were not reported to the CCRE should
be addressed since these records will not be automatically sealed;

Establish a timeframe for the Commonwealth to respond to expungement and sealing
petitions, as well as a timeframe for the courts to conduct a hearing on an expungement
or sealing petition;

Determine if access to sealed records is needed beyond the 25 existing purposes; and,

Consider whether to create a petition-based sealing process for non-convictions.*
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